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Date of issue

Arising out of Order-In-Original No. AC/S.R./80/ST/KADI/2022-23 dated 06.04.2023
(¥) | passed by the Assistant Commissioner, CGST, Division: Kadi, Commissionerate:
Gandhinagar

=1 AT T / M/s Shayar Construction Co., 158/1, Opp. ONGC Colony,
(&) | Name and Address of the

Appellant At- Merda, Tal-Kadi, Dist-Mehsana, Gujarat

o918 R T arfieroTRr & SN g e & 61 A 5 ok 3 v TR A AT T e
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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TR |LHI T TGV ST

Revision application to Government of India:

(1) sl ST oa Afafas, 1994 St =T srad {1=r Sq7q T ATAsT & 18 § YA T &
w-m%qu%W'WWaﬁmmﬁ?uﬁa, AIRT G, T w@=rera, <rored A,
=fteft Wirer, Sfiae €iw waw, gore wit, 7% fReel: 110001 1 6 ST =Ry -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

(F) I AT & G 6 AT § ST QT IR @ F el AU 97 o+ e & a7 ol
AUSTIR ¥ TAX USHITT & AT & SITa §T AR H, a7 el AUehIR a7 wveR § =g ag el e §
7 Tl HOSTITR W g AT 1 i 2 IR g &

In case of any loss of goods where the loss occur in transit from a factory to a.
warehouse or to another factory or from one warehouse to another duringithe-course
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

(M R e T AT B R W ¥ aTeR (T A e ) et G T wre gn

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() ST SeuTe Y ST e SFTAT S g it T hiST AR it R g ST U A< S g6
T & I % gt Smgeh, STdIer F §IRT ARG 47 €9 9% AT 916 ¥ fAaw A (F2) 1998
&mT 109 g s g T gl

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) ¥ Sware g (enfier) Frrmestt, 2001 ¥ w9 ¥ siwta RS yoor dear 5u-8 41
siaat &, I ereer F wiY e IV fRwts & O wrw ¥ fawger-eneyr wd srfier sreer & qi-ar
Tiadt & @ 3w smaew BT ST F1RY Sus 6ry @rdr § & ged ofi¥ & sfadd oy 35-3 |
RreTRa 6 o FIaT & 9ea F 61T SBA-6 ATAT @ I 6T gl ATl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) RS smee & 9ry Sgl 6oy T o ATE 99 7 399 &9 gl €94 200/ - Hie qFrar @l
ST 7R g1 GeUehd U AT€ & SATET gl ar 1000/~ &l 6T AT &l ST

The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

AT Lo, Pl STUTET Lo Ud AT < Yo 1T ~ATHTTAHr F Tia it~
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) s SR o SHaMad, 1944 Ft oy 35-f1/35-3 3 iavia:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ST TR=ER § 9 SIgaR & et @t orfie, s & Araer ¥ €9 e, S
ITTET 70 T Jarahe e =g (Reee) 6t ufzm i difssr, sgasEme & 2nd A7,
AT AW, STavaT, FRERATR, AgHeER-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively-in~the form of
crossed bank draft in favour of Asstt. Registar of a branch of }{%}ﬁiﬁg‘cﬁe ublic
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sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.

(38) Al 5 straer & &S T STGLTT T THTILT BIaT § AT Tcds A UGS 3 (o1 B T I STY<h
& & T ST T1RY 39 a2 F g g o @& fRrar o v F gEw F og guarRaf srdiet
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In case of the order covers a number of order-in-Original, fee for each O.I1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) FEETET e rTEREE 1970 AT ST it erggEy -1 % fwta Ruifia fhy g s
AreE A7 gereneer AT Mo wigerd sy § & ws i & TR € 6.50 3 &1 =y
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) T X Heifdra wrHel st FEerer A arer et i % oY e RS T StTar g S |
e, Frald ScATaT Yoo UF JarehT erfieiiar warafaeneor (wratfater) Faw, 1982 % /g gl

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  EIHT o, Frld STITRT [ T qara srdienar =i (Rede) T wia srfiet & Areer
¥ Fderwi T (Demand) TF §€ (Penalty) HT 10% T3 STHT ST SIHaTd gl g1, ATqHaHd I SHT
10 FIE YT &1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FAIT STUTE [ ST HATHR o Stauid, QATTHS gV ied i AT (Duty Demanded)|
(1) @< (Section) 11D % gga Mailia ufr;
(2) T TerT dvde hise @l AR,
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken,;
(iiiy ~amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = SR F T srehier FTTAeRTor % Twer STgh Yoeh raaT o AT &ve faaied g1 v /i 3 Tg
9T F 10% ST U< 3 srgt et qve fRarfad g 9o 198 F 10% ST T 1 ST qehell

In view of above, an appeal against this order shall lie before the»il“rrbu,pal on
payment of 10% of the duty demanded where duty or duty and penal;jga/zﬁgl chsp te,
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F. No. GAPPL/COM/STP/3798/2023

e ey / ORDER-IN-APPEAL

The present appeal has been filed by M/s Shayar Construction Co., 158/1, Opp.
ONGC Colony, At- Merda, Tal-Kadi, Dist-Mehsana, Gujarat (hereinafter referred to as
“the appellant”) against Order in Original No. AC/S.R./80/ST/KADI/2022-23 dated
06.04.2023 [hereinafter referred to as "impugned order”] passed by the Assistant
Commissioner, CGST, Division Kadi, Gandhinagar Commissionerate [hereinafter referred
to as “adjudicating authority”].

Z, Briefly stated, the facts of the case is that the appellant are engaged in the
business of laying of underground.and over ground pipelines etc. for their clients M/s.
ONGC, M/s. IOCL etc. for which they are holding Service Tax Registration No.
ABEPR1777NST001 under the category of ‘Construction Service other than residential
complex, including Commercial/Industrial Building and Civil Structures’. On scrutiny of
the ST-3 returns filed by the appellant for the period from April, 2013 to September,
2013, it was observed that they had charged Rs.1,74,20,435/- from their clients towards
the taxable service provided by them under the category of ‘Construction services other
than Residential Complex, including Commercial/Industrial Buildings or Civil Structures’
for which service tax amounting to Rs.7,10,544/- was paid by them after availing
abatement of 67% of the gross service value in terms of Sr.No.1l of Notification No.
30/2012-ST dated 20.06.2012. However, the said notification does not provide for any
abatement and the notification is in respect of service tax payable under reverse charge
under Section 68(2) of the Finance Act, 1992. It, therefore, appeared that the appellant
had short paid service tax amounting to Rs.14,42,622/- for the period from April, 2013
to September, 2013. The appellant was called upon to submit various documents viz.
copies of Income Ledger, Invoice, Work Orders, Balance Sheet for the F.Y. 2013-14 but
the appellant failed to submit the same.

2.1 The appellant was issued SCN No. V.ST/15-223/Dem/OA/14-15 dated 20.04.2015
demanding service tax amounting to Rs.14,42,622/- under Section 73 (1) of the Finance

Act, 1994 along with interest under Section 75 of the Finance Act, 1994. Imposition of
penalty was also proposed under Section 76, 77(2) and 78 of the Finance Act, 1994.

2.2 The said SCN was adjudicated vide OIO No. Kadi/DC/D.KHATIK/31/ST/2020-21
dated 27.02.2021, wherein the demand for service tax amounting to Rs.14,42,622/- was
confirmed along with interest. Penalty of Rs.14,42,622/- was imposed under Section 78
and Penalty of Rs.10,000/- each were imposed under Section 77 (1) (a) & Section 77 (2)
of the Finance Act, 1994. '

2.3 Being aggrieved, the appellant filed an appeal before then Commissioner
(Appeal-I), Central Excise, Ahmedabad, who vide OIA No. AHM-EXCUS-003-APP-
93/2021-22 dated 21.01.2022 set aside the QIO and remanded back the matter to
adjudicating authority for fresh adjudication.

3. The matter was remanded back to adjudicating authority, who vide impugned
order confirmed the service tax demand of Rs.3,66,039/- along with irlt;pest"'l'—lgwever,

A8, :’761@;\‘/
the service tax demand of Rs.10,76,583/- was dropped. Penalty of /& 5 —3%@20{%% as
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F. No. GAPPL/COM/STP/3798/2023

imposéd under Section 76 and Penalty of Rs.10,000/- was imposed under Section and
77 (2) of the Finance Act, 1994.

4.

Being aggrieved with the impugned order, the appellant has filed the instant

appeal along with condonation of delay application on the following grounds:

>

The appellant has been engaged in undertaking composite contracts for
supply, & Construction of and for the said purpose, the appellant obtains an
order from the customer, takes measurements at site, procure the construction
material and other materials from the market, construct the site. For the said
composite contract, a lump sum consideration is charged from the customer.
This was treated as a part & parcelof new civil structure.

The appellant has carried out the work of laying gas pipeline to M/s. ONGC Ltd,
IOCL with material for which the appellant has opted to pay service tax under
work contract service.

The appellant submitted that the work contract (Composition scheme for
payment of service tax) Rules, 2007 vide notification no. 32/2007 dated
22.05.2007.

The appellant has opted composition scheme of Work Contract for paying
service tax inrespect of service provided to M/s. ONGC & IOCL. In compliance
of the said composition scheme, the appellant has not taken Cenvat credit of
duties or cess paid on any inputs, used in or in relation to the said works
contract, under the provisions of Cenvat Credit Rules, 2004. The appellant is
rightly eligible for the composition scheme of “Work Contract Service” and
accordingly actual service tax liability would cometo Rs.8,61,266/- under "Work
Contract” service against the total demand of service tax amount to
Rs.14,42,622/-, against which the appellant has already paid Rs.7,10,544/- for
the period Apr-Sep-13 which has already been shown in ST-3 return for the
period April-September-2013. So demand of service tax has been required to
reduce to Rs.1,50,722/-. Demand of service tax without following the valuation
rule has not beenjustifiable & sustainable. So the notice has rightly eligible for
the benefit of composition. Regarding whether by wrong mention of
abatement notification no. by its sr. no. can withdraw the benefit which is
eligible to appellant or not.

The appellant submitted that the fact that the appellant has been engaged in
the business of lying of underground and over ground pipelines to M/s. ONGC.
While filing ST-3 return for the period Apr-Sep-13, by clerical mistake, the
appellant has mentioned abatement notification no.30/2012 vide sr. no.1 which
is wrong. At sr. no. 1 of notification no.30/2012, there is exemption regarding
service provided by the insurance agent carrying on insurance bﬂi‘ﬂ.e_si'\“ is
undisputed fact that the appellant has no such business of insura cﬁea:gﬁ/yasgnly
procedural lacuna on the part ofthe appellant which may be allof## ' &»'53




F. No. GAPPL/COM/STP/3798/2023

4.1 On going through the appeal memorandum, it is noticed that the impugned
order was issued on 06.04.2023 and the present appeal, in terms of Section 85 of the
Finance Act, 1994, was filed on 15.06.2023 i.e. after a delay of 04 days from the last date
of filing appeal. The appellant have, on 21.12.2023, filed a Miscellaneous Application
seeking condonation of delay stating that the appellant was out of station hence could
not file the appeal within time. They, therefore, requested to condone the delay of 04
days, which is within the condonable period.

5. Personal hearing in the matter was held on 18.12.2023. Shri Vipul Khandhar,
Chartered Accountant, appeared for personal hearing on behalf of the appellant. He
stated that the appellant is ONGC Civil Contractor for laying pipe lines. He re-iterated
the contents of the written submission and requested to allow their appeal.

6. Before taking up the issue on merits, I will first decide the Miscellaneous
Application filed seeking.condonation of delay. As per Section 85 of the Finance Act,
1994, an appeal should be filed within a period of 2 months from the date of receipt of
the decision or order passed by the adjudicating authority. Under the proviso appended
to sub-section (3A) of Section 85 of the Act, the Commissioner (Appeals) is empowered
to condone the delay or to allow the filing of an appeal within a further period of one
month thereafter if, he is satisfied that the appellant was prevented by sufficient cause
from presenting the appeal within the period of two months. Considering the cause of
delay as genuine, I condone the delay of 04 days and take up the appeal for decision on
merits.

7. I have gone through the facts of the case, submissions made in the Appeal
Memorandum and the submissions made at the time of personal hearing. The issue
before me for decision is whether the.service tax demand of Rs.3,66,039/- confirmed by
the adjudicating authority in the facts and circumstances of the case is proper or
otherwise. The demand pertains to the period from April, 2013 to September, 2013.

7.1  The adjudicating authority in terms of the remand directions, decided following
issues;
a) Whether the services provided by the appellant fall under ‘Works Contract
Service'? |
b) Whether the abatement availed by the appellant is available under Works -
Contract service?

7.2 The adjudicating authority observed that the appellant are engaged in Iaying'
pipelines, structures etc. to store, transport fluids, therefore the works done by them
falls under the definition of works contract. The appellant has provided service to ONGC
& IOCL which are body corporate as defined under Notification No.30/2012-ST dated
20.06.2012, hence, the liability for payment of service tax under reverse charge
mechanism in respect of Works Contract service shall be 50% on the appellant and 50%

on the service recipient.




F. No. GAPPL/COM/STP/3798/2023

the whole amount received by the appellant in execution of works contract was
considered as value of service portion of the work executed. Therefore, the value of
such goods which were supplied free of cost is not liable for deduction under Rule
2A(i)(c ) of the Service Tax (Determination of Value) Rules, 2006. The appellant therefore
shall be eligible for the partial reverse charge benefit and shall be liable to pay service
tax on 50% of the taxable amount.

7.4  Accordingly, the adjudicating authority re-calculated the tax liability to
Rs.21,53,166/- and after considering the 50% liability under reverse charge mechanism
and deducting the amount of Rs.7,10,544/- already paid by the appellant, the net tax
liability of Rs.3,66,039/- was confirmed against the appellant.

8. The appellant however claim that they have opted composition scheme of
Work Contract for paying service tax in respect of service provided to M/s. ONGC &
IOCL and have not taken Cenvat credit of duties or cess paid onany inputs, used in or
in relation to the said works contract, under the provisions of Cenvat Credit Rules,
2004. Accordingly, actual service tax liability shall come to Rs.8,61,266/- instead of
total service tax demand of Rs.14,42,622/-.

8.1 I find that the appellant was availing the benefit of Works Contract
(Composition Scheme for Payment of Service Tax). Rules, 2007 introduced vide
Notification No. 32/2007-Service Tax, dated the 22nd May, 2007. In terms of sub-rule
3(1) of said Rules, the person liable to pay service tax in relation to works contract
service shall have the option to discharge his service tax liability on the works contract
service provided or to be provided, instead of paying service tax at the rate specified in
section 66 of the Act, by paying an amount equivalent to two per cent of the gross
amount charged for the works contract, provided no cenvat credit was taken. Relevant

text is re-produced below;

3(1) Notwithstanding anything contained in section 67 of the Act and rule ZA of the Service
(Determination of Value) Rules, 2006, the person liable to pay service tax in relation to works
contract service shall have the option to discharge his service tax liability on the works contract

service provided or to be provided, instead of paying service tax at the rate specified in section 66
of the Act, by paying an amount equivalent to two per cent. of the gross amount charged for the
works contract.

Explanation. - For the purposes of this rule, gross amount charged for the works contract shall not
include Value Added Tax (VAT) or sales tax, as the case may be, paid on transfer of property in
goaods involved in the execution of the said works contract.

(2) The ,brovider of taxable service shall not take CENVAT credit of duties or cess paid on any
inputs, used in or in relation to the said works contract. under the provisions of CENVAT Credit

Rules, 2004,

(3) The provider of taxable service who opts to pay service tax under these rules shall exercise
such option in respect of a works contract prior to payment of service tax in respe ffcgye\sa;d
SEonirac
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F. No. GAPPL/COM/STP/3798/2023

Later this rate was increased to 4% & 4.8% subsequently. However, the said scheme
was rescinded vide Notification No. 35/2012-S.T., dated 20-6-2012, which came into
force on the 1st day of July, 2012. The dispute pertains to period April, 2013 to
September, 2013, i.e. after the aforesaid Works Contract (Composition Scheme for
Payment of Service Tax) Rules, 2007 was rescinded. Hence, I find that the abatement
claimed by the appellant under said scheme shall not be available to them.

8.2 As regards the abatement claimed by the appellant under Valuation Rules, the
adjudicating authority at para-10.2 of the impugned order held that the service
rendered by the appellant is classifiable under Works Contract Service. It was held that
as the value of goods supplied were free of cost, in terms of Rule 2(i)(c) neither any
deduction nor any abatement prescribed in Rule 2A(ii) shall be available to the
appellant. I agree with the findings of the adjudicating authority. I find that once it has
been held that the appellant has rendered the Work Contract service, then, the value of
service portion in the execution of works contract shall be determined in terms of Rule
2A of the SERVICE TAX (DETERMINATION OF VALUE) RULES, 2006. The relevant text of
Rule 2A is reproduced below;

RULE [2A. Determination of value of service portion in the execution of a works
contract. — Subject to the provisions of section 67, the value of service portion in
the execution of a works contract referred fo in clause (h) of section 66E of the
Act, shall be determined in the following manner, namely :-

(i) Value of service portion in the execution of a works contract shall be equivalent to the
gross amount charged for the works contract less the value of property in goods [or in
goods and land or undivided share of land, as the case may be] transferred in the
execution of the said works contract.

Explanation. - For the purposes of this clause,-

(a) gross amount charged for the works contract shall not include value added tax or
sales tax, as the case may be, paid or payable, if any, on transfer of property in goods
involved in the execution of the said works contract:

(b) value of works contract service shall include, -

(i) labour charges for execution of the works;

(i) amount paid to a sub-contractor for labour and services;

(iff)charges for planning, designing and architect’s fees;

(iv)charges for obtaining on hire or otherwise, machinery and tools used for the
execution of the works contract:

v) cost of consumables such as water, electricity, fuel used in the execution of the
works contract;
(vi) cost of establishment of the contractor relatable to supply of labour and
services; )
(vii) other similar expenses relatable to supply of labour and services; and
(viif) profit earned by the service provider relatable to supply of labour and services;

(c) where value added tax or sales tax has been paid or payable on the-actual value of
et ﬂ’lgn?f’fﬂc value
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F. No. GAPPL/COM/STP/3798/2023

adopted for the purposes of payment of value added tax or sales tax, shall be taken as
the value of property in goods transterred in the execution of the said works contract for
determination of the value of service portion in the execution of works contract under
this clause;

(i) Where the value has not been determined under clause (i), the person liable fo
pay tax on the service portion involved in the execution of the works contract shall
determine the service tax payable in the following manner, namely .-

8.3 I find that in terms of Rule 2A (i) of the SERVICE TAX (DETERMINATION OF
VALUE) RULES, 2006, the value of service portion in the execution of a works contract
shall be equivalent to the gross amount charged for the works contract less the value of
property in goods [or in goods and land or undivided share of land, as the case may be]
transferred in the execution of the said works contract. In the instant case, as the goods
were supplied free of cost by the service recipient. the entire amount received by the
appellant will have to be considered as a consideration received against the service.
Thus, I find that the abatement/deduction claimed by the appellant in terms of Rule 2(A)
(i) or Rule 2A(ii) shall not be eligible to them as there is no supply of material by the
appellant in executing the works contract. Hence, the entire amount received under a
contract shall be treated as a consideration against the service rendered.

. I, therefore, I uphold the service tax demand of Rs.3,66,039/-. When the demand
sustains there is no escape from interest liability. Hence, I find that the same is
recoverable.

10. I find that the imposition of penalty under Section 76 is also justifiable as the
appellant has failed to pay service tax alongwith interest. I find that the law laid down is
very clear and there is no scope for interpretation or bonafide belief to escape the
obligation. I find that the penalty under Section 77(2) is also imposable as the appellant
has failed to assess the tax liability properly thereby reflecting less taxable value and
filing incorrect ST-3 return. '

11.  erfierrat gIRT &S HY 7€ erdier s Aaerr A s ¥ AT STt gl
The appeal filed by the appellant stands disposed off in above terms.
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F.No. GAPPL/COM/STP/3798/2023

By REGD/SPEED POST A/D

BY RPAD / SPEED POST

To

M/s Shayar Construction Co., - Appellant
158/1, Opp. ONGC Colony, '

At- Merda, Tal-Kadi,

Dist-Mehsana, Gujarat.

The Assistant Commissioner, - Respondent
CGST, Division Kadi,
Commissionerate Gandhinagar.

Copy to: -

1.  The Principal Chief Commissioner, CGST & C.Ex., Ahmedabad Zone.

2. The Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3.  The Superintendent (System), CGST, Appeals, Ahmedabad. (for uploading the OIA).
4~ Guard File.
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